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PLEASE NOTE 


These guidelines contain the Commission’s 
interpretation of the Code provisions as they 
relate to requests for a driver’s licence on 
application forms. They are subject to 
interpretation by boards of inquiry and the 
courts, and should be read in conjunction with 
the specific provision of the Code. Any 
questions regarding the policy or the Code 
generally should be directed to the staff of the 
Ontario Human Rights Commission. 


POLICY ON REQUIRING 
A DRIVER’S LICENCE 
AS A CONDITION OF 
EMPLOYMENT 


Subsection 22.-(2) of the Ontario Human Rights 
Code, 1981 states that equal treatment with 
respect to employment is infringed where a form 
of application is used or a written or oral inquiry 
is made of an applicant that directly or indirectly 
classifies or indicates qualifications by a 
prohibited ground of discrimination. The 
prohibited grounds of discrimination with 
respect to employment are as follows: race, 
ancestry, place of origin, colour, ethnic origin, 
citizenship, creed, sex, sexual orientation, age, 
record of offences, marital status, family status 
or handicap. 


As an individual’s licence number contains his 
or her birth date, requesting such information on 
an application form would be contrary to 
subsection 22.-(2). 


Furthermore, a general requirement of a driver’s 
licence may result in the inadvertent exclusion 
of applicants with certain disabilities who 
otherwise qualify for the position, but because of 
their particular disabilities are unable to obtain 
a driver’s licence. Therefore, the question, "Can 
you drive?" on an application form, also may be 
contrary to section 10. This section provides 
that qualifications or requirements that appear to 
be neutral but have a disproportionately negative 
impact on a group covered in the Code must be 
removed or, if that is not possible, that the needs 
of the group so affected must be accommodated. 


This duty to provide accommodation is 


discussed further below. 


For positions where driving is an essential duty 
of the job, the inclusion of the following 
statement on an application form or in an 
advertisement would be an appropriate means 
for addressing both the respective needs and 
concerns of the employer and applicant. 


"This position requires a_ valid 
driver’s licence and proof of it is 
required after hire." 


Subsection 22.-(3) stipulates that an employer 
may ask questions at a personal interview if 
there is a relevant provision that allows for a 
distinction to be made under the Code e.g. 
subsection 16.-(1) (see below). Therefore 
subsection 22.-(3) allows employers to enquire 
about the existence of a driver’s licence during 


‘an interview for positions where the ability to 


drive is an essential duty. 


Employers should first determine all jobs within 
their organization where the ability to drive is an 
essential duty. Applications for these positions 
should include this statement regarding the need 
to have a valid driver’s licence. Other 
applications should not refer to the ability to 
drive or possession of a driver’s licence. 


Duty to Accommodate 


For occupations that require the ability to drive, 
it may be possible to accommodate the needs of 
a worker with a disability to enable that person 
to do the essential duties of the position. For 
instance, an employer may be able to 
accommodate the needs of a travelling 
salesperson with a mobility-related disability 
simply by paying for the cost of purchasing and 
installing a set of hand-controls into a company 
car. 


In some circumstances, the nature or degree of 
a person’s disability may preclude that 
individual from performing the essential duties 
of a job. Consequently, subsection 16.-(1) 
provides that the right to equal treatment in 
respect of employment is not infringed where an 
individual is treated differently because he or 
she is incapable of performing or fulfilling the 
essential duties of the position because of 
handicap. 


Subsection 16.-(1a) provides, however, that an 
applicant or worker shall not be found incapable 
of performing the essential duties of a job unless 
it can be demonstrated that it would cause undue 
hardship to fit his or her needs. 


Section 10, as mentioned earlier, also establishes 
a similar duty to provide accommodation. 
Subsection 10.-(1) prohibits policies and 
practices that appear to be neutral but have an 
adverse impact on members of a group that is 
designated in the Code. Such a policy or 
practice may be in breach of the Code unless the 
employer can show that the action is reasonable 


and bona fide in the circumstances. To establish 
that the policy or practice is reasonable and 


bona fide in the circumstances, it must be shown 


that the employer cannot accommodate the 
needs of the adversely affected group without 
suffering undue hardship. 


To avail themselves of the defences in sections 
10 and 16, employers must establish that they 
are unable to accommodate the needs of the 
individual or group without undue _ hardship, 
taking into account the cost of accommodation 
and any health and safety concerns.* 


The duty to provide accommodation extends to 
all facets of the employment process: _ hiring, 
employment testing, on-the-job training, working 
conditions, transfers, promotions, etc. 


* Please refer to the Commission’s Guidelines 
for Assessing Accommodation Requirements 
for Persons With Disabilities to receive a 
detailed explanation of standards to be 
applied in assessing undue hardship. 
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